ORDINANCE NO. 1134

AN ORDINANCE OF THE CITY OF ROSWELL AMENDING
SECTIONS 19-16 THROUGH 19-20 OF THE ROSWELL
CITY CODE; DEFINING "OBSCENE" AND RELATED
TERMS; PROHIBITING DISPLAY, DISTRIBUTION,
PROMOTION, AND PERFORMANCE OF OBSCENE
MATERIAL; PROVIDING FOR THE SEIZURE AND
DESTRUCTION OF OBSCENE MATERIALS AND DEVICES;
PROVIDING FOR REPEAL OF ALL ORDINANCES OR PARTS
OF ORDINANCES IN CONFLICT HEREWITH; PROVIDING
FOR SEVERABILITY; AND FIXING AN EFFECTIVE DATE.

WHEREAS, it appears that the public welfare and public morals require
restricting the promotion, sale, distribution, and performance of materials,
devices and performances described herein as "obscene", and

WHEREAS, the earlier enactments of this City Council have failed to
address the entirety of the materials, devices, and performances it is necessary
to restrict, and

. WHEREAS2 this regulation will not restrict the possession of proscribed
materials and devices by individuals for personal use, and

WHEREAS, this ordinance is deemed to provide the needed protection and
not unduly interfere with personal liberties,

NOW THEREFORE BE IT HEREBY ORDAINED BY THE GOVERNING BODY, THE CITY
COUNCIL, OF ROSWELL, NEW MEXICO, that:

Section 1. In the Roswell City Code Sections No. 19-16 through No.
19-20 are hereby amended to read as follows:

Section 19-16. Definitions.
(a) In this Ordinance:
(1) "Obscene" means material or a performance that:

(A) the average person, applying contemporary community
standards, would find that taken as a whole appeals to the
prurient interest in sex;

(B) depicts or describes:

(i) patently offensive representations or des-
criptions of ultimate sexual acts, normal or perverted,
- actual or simulated, jncluding sexual intercourse,
sodomy, and sexual bestiality; or

(ii) patently offensive representations or des-
criptions of masturbation, excretory functions, sadism,
masochism, lewd exhibition of the genitals, the male
or female genitals in a state of sexual stimulation
or arousal, covered male genitals in a discernibly
turgid state or a device designed and marketed as use-
ful primarily for stimulation of the human genital
organs; and

(C) taken as a whole, lacks serious literary, artistic,
political, or scientific value.

(2) "Material" means anything tangible that is capable of
being used or adapted to arouse interest, whether through the medium
of reading, observation, sound, or in any other manner, but does not
include an actual three dimensional obscene device.

(3) "Performance" means a play, motion picture, dance, or other
exhibition performed before an audience.



(4) "Promote" means to manufacture, issue, sell, give,
provide, lease, rent, deliver, transfer, transmit, publish,
distribute, circulate, disseminate, present, exhibit, or adver-
tise, or to offer or agree to do the same. Nothing herein shall
be construed so as to restrict or prohibit the use of material
or devices by adults in the privacy of personal residence not
for monetary gain or valuable consideration.

(5) "Wholesale promote" means to manufacture, issue, sell
provide, mail, deliver, transfer, transmit, publish, distribute,
circulate, disseminate, or to offer or agree to do the same for
the purpose of resale.

(6) "Obscene device" means a device including a dildo, or
artificial vagina designed or marketed as useful primarily for
the stimulation of human genital organs.

{b):~If any of the-dépictions or descriptions of sexual conduct
" destribed in this section are declared by a court of competent juris-
diction.to be unlawfully included herein, this declaration shall not
. invalidate this section as to other patently offensive sexual conduct
included herein.

Section 19-17. Obscene Display or Distribution.
(a) A person commits an offense if he:

(1) intentionally or knowingly displays or distributes an
obscene photograph, drawing, or similar visual representation or
other obscene material;

(2) knowing its content and character, he wholesale promotes
or possesses with intent to wholesale promote any obscene material
or obscene device;

(3) knowing its content and character, he:

(i) promotes or possesses with intent to promote any
obscene material or obscene device; or

(ii) produces, presents, or directs an obscene perfor-
mance or participates in a portion thereof that is obscene or
that contributes to its obscenity.

(b) An offense under this Ordinance is a misdemeanor.

Section 19-18. Non-Application to Law Enforcement Authority.

This ordinance does not apply to a person who possesses or distri-
butes obscene material or obscene devices or participates in conduct
otherwise proscribed by this section when the possession, participation,
or conduct occurs in the course of law enforcement activities.

Section 19-19. Destruction of Materials Seized.

Any material or device, as previously defined in this Ordinance,
seized pursuant to this Ordinance is contraband and shall be destroyed
following the appropriate order of Court.

Section 19-20. Not used.

Section 2. Repealer. All ordinances or parts of ordinances in conflict

or inconsistent herewith are hereby repealed to the extent only of such inconsistency.

This repealer shall not be construed to revive any ordinance or part of any ordinance
heretofore repealed.
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